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- Arising out of Order-In-Original No. 131/AC/DEMAND /23-24 dated 4.7.2023

| passed by The Assistant Commissioner, CGST Division-I, Ahmedabad North
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(@) | Name and Address of the Plot No. D/11/5, Shreeji Estate, Naroda
Appellant Ahmedabad-382330
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR XTI Saa:-

Revision application to Government of India:

(1)  F=" ScUTew Qo AfafRaw, 1994 it & sraqa 1= TqTY TT HIHAL 6 a1< § YD &1 HF
IU-ETLT & TIH TG o favia Grareior siaee refie |f=e, TR g, fa #emea, e fosm,
=Teft g, shew S waw, g9 qnt, 9% fess: 110001 sy &t st =Ry :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F)  afe A f g1 & gmd ¥ 99 T grReR @m ¥ Rl qUeS iR A7 o9 sRar | a1 Ehl
USRI & AL WIS § {1 & SITd g4 AW #, AT el HUSTIR 41 WosR # =18 ag Al e 4
a7 el HOSTIR W gl ATel it SiehaT o <X §% gl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse. T
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M) Il Qe BT AT oh feAT HIRT % a1 (T9Tel AT SET ) ot o = | gl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() S ScuTe T STITEA 0o o WA o6 [o7q ST $YET hise AT i 7% § S U ST ST 5
T U I % qarieas g, Tdie R 9T 9 99 X A7 919 | O sifffRew (7 2) 1998
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) e Scared ges (i) Fammestt, 2001 F Faw 9 % siava RfRfe v gear su-8 ¥ &r
wfaat #, AT smaer & vl swesr T foots & G o F facger-enesr @ srdier smeer $it ar-ar
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed-under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS smae & 1Y TGl Hod W U A1 99 4T S99 HH glal 94 200 /- A qIarT 6
STY % STET GAUhy T ATE 8 SA1&T gf af 1000/~ T hi¥ ST i STl
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT S, FrElT IS [ T QAT 6 ST e 1 ~rarieraeor & i srdfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  Fealq ScuTed Lo stfafaad, 1944 6t aRT 35-d1/35-5 3 siavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swieed TREe § T U F sarar foerfier, e F A § T o, dead
SeaTeT o T AT sTfiey =araiaeer (ffeee) $t uitnr &y fifser, srgaemEme § 2nd Hrar,
qgHTEAT W, 37T, MRERATR, JgHeTeTs-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto S Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sectomhank of the
place where the bench of the Tribunal is situated.




(3) IR = swesr § S T SATST HT GHIALT JIAT g AT TH YA AGLT 3 [ F T I STh<h
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TETeE gew AfFREE 1970 Fur Suifgd it ogEr -1 & siavta Maiia By smar s
ST AT G TATRATT g wider & e § ¥ I&F &l T TR & 6.50 3§ &7 e
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = X Hefera wreel! s A= s arer e &t Ak o7 e emeisa T St § St T
S[ee, el T ST [ T FaTeh TSRl =TT (Friaie) e, 1982 ¥ Miga gl
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EIAT Loh, Frald ITATET oo T QAT Tretar ~AraTaeer (Reee) T i edier & Araer
¥ SderwiT (Demand) T & (Penalty) & 10% Y& STHT HAT a1 gl GIelifeh, STTEeRad & ST
10 #UE ¥IT gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Fee T ITE §[o ST AATHT F eiaia, AT gHIT &aed @ 7 (Duty Demanded) |
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = emxer % 9 erdier sfAreer 3 wwer gt oe ToaT o A7 ]S (Aeiad gl af Hi &g 7Y
5 3 10% T 9% 3f St et gve e g 9@ 298 % 10% T 0¥ h ST aehell &l

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”




ORDER IN APPEAL

M/s. Dinesh Prabhulal Panchal, Plot No. D/11/5, Shreeji Estate, Naroda
Ahmedabad-382330 (hereinafter referred to as ‘the appellant’) have filed the present
appeal against the Order-in-Original No. 131/AC/Demand/2023-24 dated 04.07.2023
(hereinafter referred as ‘impugned order’) passed by the Assistant Commissioner, Central
GST, Division-I, Ahmedabad North (hereinafter referred to as ‘the adjudicating authority’).
The appellant is holding PAN No. ASWPP4490P.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the appellant
had declared substantial income from Sales / Gross Receipts in their ITR. As the appellant
was not registered with the department, no service tax was paid on such receipts/income.
Letters were, therefore, issued to them to explain the reasons for non-payment of tax on
the income and to provide certified documentary evidences for the F.Y. 2016-17. The
appellant neither provided any documents nor submitted any reply justifying the non-
payment of service tax on such receipts. The service tax liability of Rs.1,77,807/- was
therefore quantified on the income of Rs. 11,85,380/-.

Table-A
F.Y. Sales / Gross Receipt as per ITR Service Tax
2016-17 11,85,380/- 1,77,807/-

2.1 A Show Cause Notice (SCN) No. AR-II/Dinesh Panchal/S.T/Un-Reg/2016-17 dated
06.04.2022 was issued to the appellant proposing recovery of service tax amount of Rs.
1,77,807/- not paid on the value of income received during the F.Y. 2016-17, along with
interest under Section 73(1) and Section 75 of the Finance Act, 1994, respectively.
Imposition of penalties under Section 77(1)(a), 77(1)(c), Section 77(2) and Section 78 of
the Finance Act, 1994 were also proposed.

- 3. The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs. 1,77,807/- was confirmed alongwith interest. Penalty of Rs.10,000/- each
was imposed under Section 77(1)(a) & Section 77(1)(c) and penalty of Rs.1,77,807/- under
Section 78 was also imposed. However, penalty under Section 77(2) was dropped.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below;

> No taxable service was provided during FY 2016-17. In fact the appellant has
provided job work service to manufacturing unit. As per Section 66D{f) of the
Finance Act, 1994 any process amounting to manufacture or production of goods
is not taxable service. Accordingly, it is clear that if the process amounts to
manufacture, then no service tax liability arises.

» The order was passed without considering the mega exemption/negative list
notification issued under Notification no. 25/2012 - Service Tax dated 20t June
2012. As the service provided is covered under mega exemption notification, the
appellant is not liable to pay service tax. Hence, it is requested drop the demand
raised in the impugned order. ;




5. Personal hearing in the appeal matter was held on 13.03.2024. Shri Ajit Patel,
Chartered Accountant appeared on behalf of the appellant for personal hearing. He
reiterated the grounds of appeal and requested one day time to submit additional
documents.

6. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of Rs. 1,77,807/- against the appellant along with
interest and penalty, in the facts and circumstance of the case is legal and proper or
otherwise. The demand pertains to the period F.Y 2016-17.

7. It is observed that the entire demand has been raised on the basis of third-party
data. From the Income Tax Return submitted by the appellant, it is noticed that the
appellants have shown sale of service of Rs. 11,85,380/- in the F.Y. 2016-17. From the
documents submitted, it is seen that they are doing fabrication work which includes both
material and labour. Hence, the service provided by the appellant falls under works
contract service. As per Rule 2A (ii)(B) of Service Tax (Determination of Value Rules, 2006,
service tax will be payable on seventy percent of the total amount charged for the work
contract. Hence in the case of the appellant the taxable value will be 70% of the total value
of Rs. 11,85,380/—.'The taxable value works out as Rs. 829,766/~ which is below the
threshold limit. Further, Ifind that as per the ITR for the previous year (Financial Year 2015-
16, Assessment Year 2016-17) the total turnover of sale of services is only Rs. 914,971/-
which is also below threshold limit. Hence, the appellant is entitled for exemption under
Notification N0.33/2012-ST dated 20.06.2012.

2 In view of the above, no tax liability comes on the appellant. Further, as there is no
tax liability, question of interest and penalty  also does not does not arise.

10. In view of the above discussion and findings, the impugned order is set aside and
the appeal is allowed.

11.  3dierepal gRT ol @1 I 37iel o7 UerT SWied alies & ferar S ¥

The appeal filed by the appellant stands disposed of in above terms./%L %L/
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