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qt{ 'If% q€ wtt@wtqr t ©ttaht wsvq mer { d qI qx qrtqT QT vfl wrTf@rfI dtt qVTq Tru www

qfhqTfFqtWftV gvm lqttwr w+©rwqaqtv6m & Mf%R+qTtqT qT fR@§'v6Tr {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VNaw©N vrlqOwr qrqqq:-

Revision application to Government of India:

(1) in{kruqrqqqrvv©f&fhw,1994=FturawaaifIt <zn w qnBft hq\+q3tv urn=it
w-%ra % vqq qHq # #mh pMr qrqn.ggftq wf%, WHa vt©n, fqv +;rr@q, tmtq f+wr,
qIEft Itfern iifbFT€bt WTT, +VTqPt, q{fe-gTft, 1 rooor=&=FtvTftvTfjq :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl mg =gt ITf++ VR++qqq#t6Tfbmt aTttfIM WTwnvrwqqTugTtt Tr fM
w©ErHt qq\wTFrnqqrv+qT+Euqwt +, wWF WTFrnvrwFK+qT%q€fWqTugTtq
nf##twvwH q8 vm#Ivfbn#ftrTVE{ 811

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported' to any country or territory outside India.

(Tr) qfaqlr6%rwrqf%ufqmvna hutt (+nguyEn a)f©lf7f#nvnqBr 81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) gfhrwqm#rwrTqqqr©% !=TvrT%f&vqt qa:Rf9aTFq8q{{3fkq+ mtV qt TV

wrap+fwHr %wTfbr qIITF, WftV#mUqTf\VqtVqq qt vrvr€tRv©f©fhw (+ 2) 1998
Era I09Rrafq3nfqq TV€rl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) #'dhRwm Qpr (wftv) fhrvTqBft, 200r +fhm 9 Rd©fafqfqf?gwqf©w w-8 + +
vfhff +, 9fq7 Bjrt% iT 1IfI whet !rf% fRqYq t tfbr vr€ # $flaw@-wh v+ wfM qrkqT gt qt-fr
vfhft % vrq 3fqv @lInt fbiT vm qTfjql Bq% vm vm ! %r t@r qfht + data UFa 353 +
ft8ffta=ft bYgun% ww %vrqa©H-6vmm=Ft Iff $ft Oft nf#1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule,.9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed'under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf%wr wiot % vrqqd+qwr6qvqvr© wt wwt qq®at@r+200/-=$tvlqcrTq qt
qTV3itIq€t+gVt%q Tq Tr©+@r©ttatlooo/- =Ft =itv swan qt -WI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tfhnqrvRh{h@qnqqrvxq++qT%twftTfhqnrf#qwr+vftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Mb{uqr€q qp% qf&fOm, 1944 qt vra 35-dt/35-q + +MT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) awfRf©7 qfHq + +cnR WEWTt iT vvvr qt wfm, wftnt + WI& + gRIT 9l74 iT.thr
ann onI q't hwa wftdhr amTfhrwr (fRItZ) #t qf&rv €rgbr =ftfbn, q6qqDITq + 2“' vrvr,
qSqrdt va, WT@r, f+<UtqFn, w§qxFnv-3800041

To the west'regiona1 bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2;ldfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. IO,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public se£tob:bank of the
place where the bench of the Tribunal is situated. Af)= .fR
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(3) qR TV UTter # # lg qTtqft %r WiTt% OaT + at v&r IF qtqqT + fRIT =gIlt vr yTTaTq wfql
#r+f+nvrnnfju RV eq %8t sufI f+ fM qa qBf+qV+%f@V%Tf+qfi wfWr
qnTf#qU#174 wftvTrh€hrvt%n=Ftq%©iMf#nvrm€ 1

In case of th'e order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nMr@ Tei alf&fMi r970 vqr tRitf&T +t g!#t -1 % dafT f+utfl:v f#1' WEWTT Va
warr Tr $vwtqr 4qTflqft fbhm ITfhrT+ h mtv + + v+r =Et Tq 5rfbris 6.50 qt qr @rqr@q

TaI fbmwn8qTqTfbl
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) xv ntl IMf&a wMI =FtfbkRr nAqT8fbMt =Ftqtr$ft84m©BFfMfbn vrmjqttfM
QJ@, hdhr®wqq erv–FF+ +gmt Wft?fhrqmTfbWn (qmffRf#) fbm, 1982 +fRf%€%1
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhnqrvr, HR#ruqraqrv–rU++vDW wfMamTfhrwr (fR+b) qb vfl nfl@t%wi+
+ q&mM (Demand) v+ + (Penalty) HT 10% # WiT aRT wfMt {I 6Tdtf%, WfbFWf if wn
10 mIg VW {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

+Ffh @qR uk–II dtI +xm: % gmtv, qTTfRvr §FIT qM #t vhF (Duty Demanded) I

( 1) & (Section) IID qTz6T fluffIv rTf+r;

(2) fOm Tm +qqE hfea =Ft rTfin;

(3) hTqahftZfhFft #fhm6hd®brafPrl

gIl#VW 'dfBvwft©’ t %+If qm =8tlqqT+UWftq’qTf8Vqt+%f+VlfqTfVnfbn
VTr el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demandecf’ shall include:

(i)

(ii)

(111)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
mnount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) qX qTtqr % vfl We,r VTfbhwriivq© ajd qJ-v–h wqqr qt©Tr@Tf%Mtv8'©t #hr f#F-IT
qJTvh r0% u-rmqu©ttq§YMr@vfRvTf+7©vq WRiT 10% !'mTV w4tvrmael

In view of above, mr appeal against, this order shall lie before the Tribunal on

payment of 10% of the duty demmrded where duty or duty and penalty are in dispute,
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ORDER IN APPEAL

M/s. Dinesh Prabhulal Panchal, Plot No. D/11/5, Shreeji Estate, Naroda

Ahmedabad-382330 (hereinafter referred to as 'the appellant’) have filed the present
appeal against the Order-in-Original No. 131/AC/Demand/2023-24 dated 04.07.2023

(hereinafter referred as 'impugned order') passed by the Assistant Commissioner, Central

GST, Division-I, Ahmedabad North (hereinafter referred to as 'the adjudicating authority').
The appellant is holding PAN No. ASWPP4490P.

2. The facts of the case, in brief, are that on the basis of the data received from the

Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the appellant

had declared substantial income from Sales / Gross Receipts in their nR. As the appellant

was not registered with the department, no service tax was paid on such receipts/income.
Letters were, therefore, issued to them to explain the reasons for non-payment of tax on

the income and to provide certified documentary evidences for the F.Y. 2016-17. The

appellant neither provided any documents nor submitted any reply justifying the non-
payment of service tax on such receipts. The service tax liability of Rs.1,77,807/- was

therefore quantified on the income of Rs. 11,85,380/-.

Table-A

F.Y.

2016-17
Sales / Gross Receipt as per ITR

11,85,380/. 1,77,807/

2.1 A Show Cause Notice (SCN) No. AR-II/Dinesh Panchal/S.T/Un-Reg/2016-17 dated

06.04.2022 was issued to the appellant proposing recovery of service tax amount of Rs.

i,77,807/- not paid on the value of income received during the F.Y. 2016-17, along with
interest under Section 73(1) and Section 75 of the Finance Act, 1994, respectively.

Imposition of penalties under Section 77(1)(a), 77(1)(c), Section 77(2) and Section 78 of
the Finance Act, 1994 were also proposed,

3. The said SCN was adjudicated \ride the impugned order, wherein the service tax
demand of Rs. 1,77.807/- was confirmed aiongwith interest. Penalty of Rs.10,000/- each
was imposed under Section 77(1)(a) & Section 77(1)(c) and penalty of Rs.1,77,807/- under
Section 78 was also imposed. However, penalty under Section 77(2) was dropped.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below;

> No taxable service was provided during FY 2016-17. In fact the appellant has

provided job work service to manufacturing unit. As per Section 66D{D of the
Finance Act, 1994 any process amounting to manufacture or production of goods
is not taxable service. Accordingly, it is clear that if the process amounts to
manufacture, then no service tax liability arises.

> The order was passed without considering the mega exemption/negative list
notification issued under Notification no. 25/2012 - Service Tax dated 20th June

2012. As the service provided is covered under mega exemption notification, the
appellant is not liable to pay service tax. Hence, it is reque£ac irop the demand
raised in the impugned order.



5. Personal hearing in the appeal matter was held on 13.03.2024. Shri Ajit Patel,

Chartered Accountant appeared on behalf of the appellant for personal hearing. He

reiterated the grounds of appeal and requested one day time to submit additional
documents.

6. 1 have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of Rs. 1,77,807/- against the appellant along with

interest and penalty, in the facts and circumstance of the case is legal and proper or
otherwise. The demand pertains to the period F.Y 2016-17.

7. It is observed that the entire demand has been raised on the basis of third-party

data. From the Income Tax Return submitted by the appellant, it is noticed that the

appellants have shown sale of service of Rs. 11,85,380/- in the F.Y. 2016-17. From the
documents submitted, it is seen that they are doing fabrication work which includes both

material and labour. Hence, the service provided by the appellant falls under works

contract service. As per Rule 2A (ii)(B) of Service Tax (Determination of Vdlue Rules, 2006,

service tax will be payable on seventy percent of the total amount charged for the work
contract. Hence in the case of the appellant the taxable value will be 70% of the total value

of Rs. 11,85,380/-. The taxable value works out as Rs. 829,766/- which is below the

threshold limit. Further, I find that as per the ITR for the previous year (Financial Year 2015-

16, Assessment Year 2016-17) the total turnover of sale of services is only Rs. 914,971/-

which is also below threshold limit. Hence, the appellant is entitled for exemption under
Notification No.33/2012-ST dated 20.06.2012.

9. In view of the above, no tax liability comes on the appellant. Further, as there is no

tax liability, question of interest and penalty also does not does not arise.

10. In view of the above discussion and findings, the impugned order is set aside and

the appeal is allowed.

ll. aa,lodi grIT aS aT 'T+ 3sIIm aT fhizra 3=HEFU afT& + fim i=TaT tI

The appeal filed by the appellant ?tands disposed of in above terms'J . f.
(814:it, aS
3gqd(3TtfFar)

Date: o S-.4.2024

Attested
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M/s. Dinesh Prabhulal Panchal,
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Ahmedabad-382330

The Assistant Commissioner

CGST, Division-I,
Ahmedabad North

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Ahmedabad North.

3. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad.
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